JAY W. POWELL
ATTORNEY AT LAW

Conflict Public Defender by Contract with Tulare County

Telephone: (559) 625-4343 1624 SOUTH COURT STREET
FAX (559) 625-4346 VISALIA, CALIFORNIA 93277

April 18, 2008 via Certified Mail, Return Receipt Requested number
7005 1820 0000 8263 1717

JOHN K. VAN DE KAMP, CHAIRMAN

GERALD F. UELMEN, EXECUTIVE DIRECTOR
CALIFORNIA COMMISSION ON THE

FAIR ADMINISTRATION OF JUSTICE

900 LAFAYETTE ST STE 608

SANTA CLARA CA 95050

Re: February 12, 2008 letter to you from J. T. Philipsborn
about his testimony on February 20, 2008

Gentlemen,

My name is Jay Powell. | am the person referred to in the above letter as
the “administrator” of Conflict Defender cases in Tulare County. This is my forty-
eighth year as a criminal trial lawyer in California. In four of those years | was a
prosecutor and in forty-four | have been a defense lawyer. Recently, | was given
a copy of the above-referenced letter. In my experience, seasoned frial lawyers
try to investigate all sides of an issue, before they make conclusions.
Unfortunately, Mr. Phillipsborn made strong disparaging allegations about me
and our Tulare County Conflict Defenders, without ever contacting me. This
letter is my reply. | hope you will furnish a copy to all of the commission
members.

1. PHILIPSBORN CONCLUDES (page 3, first full paragraph):
Tulare County has “systemic problems”; they are not unlawful; they do not
comply with ABA Guidelines; and do not assure quality representation.

POWELL’S RESPONSE:  Neither the California Supreme Court nor the
California Legisiature have made the ABA Guidelines law in California.
Compliance with those guidelines encourages, but does not assure, quality
representation. In my opinion a prepared, diligent trial lawyer gives better
assurance of quality representation. Our Conflict Lawyers in Capital cases meet
and exceed California Court Rule 4.117 (Qualifications for Appointment of Trial
Counsel in Capital Cases). Public Defenders are exempt from this Rule, but |
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know of no Capital case represented by the Tulare County Public Defender,
where the trial lawyer has not met or exceeded this Rule. Mr. Philipsborn does
not allege |.A.C. (ineffective assistance of counsel) or a miscarriage of justice in
any Conflict Defender case.

2. PHILIPSBORN ALLEGES (page 3, second full paragraph):

(A) Conflict lawyers must ask the “administrator” for funds for ancillary
services.

(B) The “administrator” makes it impossible for Conflict lawyers to secure
expert assistance from individuals with the necessary qualifications.

(C) The "administrator” generally required experts from within the county
be retained, even if these experts do not have the requisite skills needed.

(D) The practice is not to have two lawyers on a Captial case.

POWELL’S RESPONSE:

(A) above is correct. The Subcontracts of the lawyers have them confer
with me before they hire people for ancillary services. They tell me what they
propose and often ask me if | know of any such experts. I have never denied
such a request. But, | do recall a case where | suggested hiring suggesting an
investigator in a distant city, rather than send one from Tulare County to interview
a potential witness.

(B) above is false. The trial lawyer chooses the experts he wants.

(C) above is false. That has never been a criterion. Our records show we
have hired experts from forty-six separate cities in California (all outside of Tulare
County); four other states; and Mexico. We always seek the best available
experts.

(D) To have two lawyers in a Capital Case is up to the Lead Counsel. If
he wants a second lawyer, | assign one if we have a lawyer available who is
qualified under Rule 4.117. If we do not, the lawyer petitions the judge and upon
his approval, Tulare County pays for the second lawyer. Only one time did a
judge deny such a motion. In People v. Madrigal, Superior. Ct. No. 00-54289, at
one of several hearings in the case the transcript shows the judge said he denied
the request, because the lawyer made the request too close to the trial date. The
trial was continued, and at a later hearing the judge approved a second lawyer.

3. PHILIPSBORN ALLEGES (bottom of page 3 and top of page 4}:

(A) Non-qualified lawyers handle a capital case through the preliminary
hearing, often leading to a failure of investigation and preparation.

(B) It focuses on the cost of “processing” and inevitably leads to unjust
results.

POWELL'’S RESPONSE:
{(A) Rule 4.117(b) states, “In cases in which the death penalty is sought, the
court must assign qualified trial counsel to represent the defendant.” In Tulare
County a committee of trial lawyers in the District Attorney’s Office reviews a

Page 2 of 5




preliminary hearing transcript and then announces whether or not they will seek
the death penalty. | have eight lawyers qualified as lead counsel in Capital
cases. When we are appointed to a new potential death case, | ask if one of lead
counsel wants to immediately take the case, or do they want to wait until the
defendant is held to answer. If he does not want to do the preliminary hearing, |
only agree if the other preliminary hearing lawyer feels he is competent to do the
preliminary hearing.

(B) Cost of “processing” has nothing to do with it. “(I)nevitably leads to
unjust results” is a false conclusion unsupported by any facts. Tulare County
gives us unlimited funds for auxiliary services in all cases. Investigation and
preparation starts when the court first appoints a Conflict lawyer to a case and
that is before or at the arraingment on the complaint, Mr. Philipsborn does not
cite any such case that “lead to unjust results”, and | know of hone.

4. PHILIPSBORN STATES (first fuil paragraph on page 4):

MCLAP gave some necessary capital case training to some Tulare
lawyers. “Locally, ‘enforcement’ of ABA Guidelines and threshold qualifications
was virtually non-existent, at least with cases monitored by CACJ and MCLAP."

POWELL’S RESPONSE:

ABA Guidelines are not California law. We meet or exceed Rule 4.117
that requires more than “threshold qualifications”. Philipsborn does not state the
names of the cases “monitored” or what he means by “monitored”. He talks of
“necessary capital case training” as if MCLAP is the only provider. Each year the
California Attorneys for Criminal Justice (CACJ) and the California Public
Defenders Association (CPDA) conduct a four-day “Capital Case Defense
Seminar’. Each year | urge every Tulare Gounty Conflict criminal lawyer to
attend. Tulare County fully pays all of their expenses including travel, hotels,
meals and tuition.

5. PHILIPSBORN STATES (specific examples on page 5):

“In more than one Tulare County Case, lawyers complained to CACJ and
MCLAP about not being able (sic) conduct adequate investigation because of
specific limitations in funding allocations.”

POWELL’S RESPONSE:

Tulare County has never placed any limitation on money to conduct
investigations in Conflict cases. Without knowing the names of the cases and
lawyers, | cannot further respond.

6. PHILIPSBORN STATES (specific examples Madrigal case on page 5):

«  counsel in Madrigal v. Superior Court (Tulare) [Tulare Superior Court
No. 00-54289] petitioned to the Supreme Court for relief based on the notion that
his case was incompletely prepared, and that he did not have second counsel in
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part because the practice in the county was not to use the presumption of need
where a level of complexity and work to be done was pled as an issue.”

POWELL’S RESPONSE:

Mr. Philipsborn says there was one allegation in one petition. The court
records in the Madrigal case show a different story, as follows:

(A)  On 03/30/05 in Tulare Supericr Court: Conflict Attorney’s motion to
continue trial date of 04/18/05 and to appoint second counsel is denied, because
Judge said it was filed too close to trial and a second counsel would need more
time to prepare.

(B)  On 04/08/05, Conflict Attorney filed Petition for Writ in 5™ DCA. On
04/14/05 DCA denied it without prejudice to renew his request in the Superior
Court. Conflict Attorney renewed his request in the Superior Court. It was
denied.

(C)  On 04/15/05, Conflict Attorney filed another Petition for Writ in 5t
DCA. On 04/18/05, DCA issued a Stay Order and directed the District Attorney
to file a response. On 04/22/05, District Attorney filed the response in opposition.
On 05/24/05, Conflict Attorney filed a reply. On 06/07/05, an Amicus brief by

“attorneys John Philipsborn and Charles Weisselberg in support of Conflict
Attorney was filed. On 08/04/05, the Petition was denied.

(D) On 08/15/05, Conflict Attorney filed a new Petition with the
California Supreme Court. On 09/29/05, the Petition was denied.

(E) On 08/23/05, the Tulare Superior Court allows a second counsel on
condition no further continuance will be granted. Conflict Attorney assigns a
second Conflict Attorney who is qualified under Rule 4.117 as Associate
Counsel.

(F)  On 05/10/086, the Jury found defendant Madrigal guilty of Second-
Degree Murder (PC §187(a); Assault on a Child Causing Death (PC §273ab);
and Corporal Injury to Child (PC §273d(a). On 07/13/08, defendant Madrigal was
sentenced to prison, 25 years to life on (PC §273ab); 4 years concurrent on (PC
§273d(a); and 15 years to life on (PC §187(a) that was stayed per PC §654.

In the Madrigal case we paid $203,789.77 for auxiliary services, including
$69,615.40 to the very best qualified medical experts on human bites we could
find. In addition, we paid the fees for both of the attorneys.

7. POWELL CITES ANOTHER EXAMPLE:

People v. Vasquez, Tulare Superior Court No. 77614 was another Conflict
Defender Capital Murder case. Two Conflict Attorneys qualified under Rule
4,117 were assigned to the case. The Lead Counsel attended the California
Death Penalty College that Mr. Philipsborn mentions on page 4 of his letter. The
Lead Counsel, with my approval, hired a certain “Mitigation Expert” they
recommended. The Lead Counsel also hired people for other auxiliary services.
We paid the “Mitigation Expert” $94,425.12. One time this expert proposed, in
general terms, to undertake some additional tasks. | ask the expert to give me
more details, before | would approve the additional expenses. The expert never
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replied. We paid the other auxiliary providers $83,139.52 for their services. In
total we paid $177,564.64 for auxiliary services. In addition, we paid the fees for
both of the Conflict Attorneys. Before trial, the District Attorney withdrew the
request for the Death Penalty. The defendant then pled to voluntary
manslaughter with certain special allegations and was sentenced to 26 years in
prison.

8. POWELL’S OPINION:

| have no objection if the ABA Guidelines in Capital Cases are adopted as
California Law. That is for the Legislature or our Supreme Court to decide. To
the best of my ability, | will continue to apply California Law in all Tulare County

Conflict cases.
However, | submit that the remarks of Mr. Philipsborn toward me and the

Conflict Defender program in Tulare County jumped to conclusions, were
inaccurate, and uncalled for.

Respectfully

JWP:mmb
Ce: John T. Philipsborn
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John K. Van de Kamp
Gerald F. Uelman
April 21, 2008
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concerns were addressed to Mr. Powell in the context of one or more cases involving
Mexican nationals charged with capital offenses and expressing concerns about the denial
of ancillary funding for certain categories of endeavor in specific capital cases. People v.
Gerardo Vasquez is a case in which I received copies of correspondence addressed to Mr.
Powell raising concerns about whether there was adherence to the ABA4 Guidelines, and to
the strictures of pertinent case law, in the ancillary funding decisions made in that case.
That matter, incidentally, is not one that I cited in my ‘testimony’ either in writing, or
verbally, but it does present an example of writings addressed to Mr. Powell raising
concerns about ancillary funding that [ reviewed. Mr. Powell may have eventually
resolved the complaints that were brought to my attention.

Mr. Powell discusses Madrigal v. Superior Court at pages 4 and 5 of his letter,
while not explaining the context in which I raised the matter (which was to provide a
basis for my statement that [ was aware of lawyers complaining about the denial of
second counsel in Tulare County death penalty cases). While [ appreciate Mr. Powell’s
noting that my colleague Charles Weisselberg and I filed an amicus brief in that case
(Powell, p.4), the problem that I was addressing to the Commission is that there are
variable practices in the State of California surrounding the appointment of second
counsel. In the Madrigal case, whether he was late in doing so or not, L.ead Counsel
sought the appointment of second counsel, in part based on his statement to the trial court
that having just attended a capital defense seminar he realized he should enlist second
counsel in the case. The trial court initially denied the motion. The trial court also
initially denied counsel several motions for a continuance to permit counsel to further
prepare the case. While the outcome of the case was as Mr. Powell describes t, that
outcome does not change the procedural history, which evidences the realization,
expressed well into the case, that the defendant should have had two lawyers to timely
prepare the defense, and the initial denial of two counsel. Counsel in that case sought
outside assistance with the issue.

I note that the conclusion of Mr. Powell’s letter defines a difference between his
view of effective defense in capital cases and my own. While I am of the opinion that
many capital case defenders throughout the United States view the 2003 ABA Guidelines
for the Appointment and Performance of Death Penalty Counsel as standards that should
be adhered to at this juncture, Mr, Powell defers the issue of their incorporation into
California law to the Legislature and the State Supreme Court. The focus of my remarks
to the Commission was on improving a death penalty defense system which, as I believe
the Commission heard from a number of witnesses besides me, is characterized by
geographical differences in practice, and unevenness in quality of representation and
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delivery of defense services.

I hope that the Commission will consider Mr. Powell’s comments carefully in the
context of the information that the Commission has received about capital case defense
practices in Tulare County. I will respectfully refer the Commissioners to MCLAP’s
former Executive Director, Professor Sandra Babcock (Northwestern University School
of Law) to address the question of whether she was made aware of concerns about the
delivery of indigent defense services in capital cases in Tulare County in the context of
the contract system.

Thank you for the opportunity to have presented information to the Commission. I
regret that my comments about Tulare County have proven to be controversial. With the
benefit of Mr, Powell’s letter to you in hand, [ stand by my previously made comments.
There is undoubtedly a reason why both the National Legal Aid and Defender
Association, and the American Bar Association, in the 2003 Death Penalty Guidelines,
have expressed concerns about the structure of contract indigent defense systems in
capital cases, as well as concerns about defense systems nationwide that do not adhere to
the ABA Guidelines.

I hope that this letter finds you well. Please do not hesitate to contact me should
you have any questions. '

Sincerely yours,

JOHN T. PHILIPSBORN

ce: Jay Powell, Attorney at Law
1624 South Court Street
Visalia, CA 93277
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